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premises; B or eel v. Lawton (1882) 90 N. Y. 293; and that to maintain an action 
on a covenant for quiet enjoyment an eviction is necessary. Greenwood v. Wet- 
terau (1903) 84 N. Y. Supp. 287; Fuller Co. v. Manhattan Const. Co. (1904) 44 
Misc. 219, 88 N. Y. Supp. 1049. But where the covenant expressly provided that 
the lessee was to occupy free from any "let, suit, trouble or hindrance", an 
unwarranted suit by the lessor constituted a breach of it, although the lessor 
remained in possession. Paddell v. Janes (1915) 90 Misc. 146, 152 N. Y. Supp. 
948. Recently this result has also been reached even where the covenant was 
worded as usual. Ginsburg v. Woolworth Co. (1917) 179 App. Div. 364, 166 
N. Y. Supp. 494. In the instant case, if no legal right of the plaintiff has been 
invaded, the courts would probably be slow to create a purely equitable one for 
his benefit. But if, departing from the rule of the older cases, the tendency 
evinced by the Ginsburg case should be followed, then the plaintiff has been legally 
damaged. In this event, since an action for damages would be an inadequate 
remedy, an injunction should issue. 

Liens — Work and Labor — Transportation. — The plaintiff claimed title to cer- 
tain ore as the purchaser at an execution sale. The defendant claimed as the purchas- 
er at a sale to foreclose liens asserted by employees of one H, the original owner, be- 
cause they had hauled the ore from the mine to a railroad station. An 
Arkansas statute provided that: "Laborers who perform work and labor on any 
object . . . , shall have an absolute lien on such object ..." Ark. 
Stat. (Kirby, 1904) § 5011. Held, for the plaintiff. Ruddell et al. v. Reves 
(Ark. 1920) 225 S. W. 316. 

At common law a lien on personalty was dependent upon the possession 
of the chattel. See Lickbarrow v. Mason (1793) 6 East 21 n., 27 n. This is not 
true in maritime law. See Ex parte Foster (1842) 2 Story 131, 144. Since a 
servant at common law had only custody, it is evident that the statute was for 
the purpose of changing the common law so far as laborers were concerned. The 
Arkansas courts have accepted as their definition of a laborer "one who labors 
in a toilsome occupation — a man who does work that requires little skill as dis- 
tinguished from an artisan." See Dano v. M. O. etc. R. R. (1872) 27 Ark. 
♦564, *567. Further, a teamster engaged in hauling is a laborer. Allen v. Roper 
(1905) 75 Ark. 104, 86 S. W. 836. In the instant case the court disallowed 
the liens on the ground that the hauling was not for the purpose of getting 
further work done on the chattels, citing Klondike Lumber Co. v. Williams 
(1903) 71 Ark. 334, 75 S. W. 854; Allen v. Roper, supra. In the Klondike casd, 
where the logs were hauled from the forest to the mill, the court intimated that 
the liens were allowed because the hauling contributed directly to the produc- 
tion of the subject of the lien; but in the Allen case it does not appear that any 
work was done on the logs after the mere hauling was complete. If therefore, 
hauling is to be considered as "work and labor done on an object", it seems that 
there is no reason for the refinement made by the court in the instant case. So 
long as hauling enhances the value of the chattel, which admittedly it does, the 
court should not have gone into the question of whether the hauling was for 
the purpose of having further work done; but should have allowed the lien. 

Mandamus — Jurisdiction of Courts to Pass on Constitutionality of Initiatoky 
Petition.— Pursuant to the Michigan Constitution, Article 17, § 2, relating to 
initiatory petitions for submission to the electors of a proposed constitutional 
amendment, a petition in proper form was filed in the office of the Secretary of 
State. The Secretary of State refused to submit the proposed amendment to the 
electors on the ground that the amendment, if passed, would violate the Federal 
Constitution. The plaintiff applied for a writ of mandamus to compel such sub- 
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mission. Held, three judges dissenting, the writ should be granted. Hamilton v. 
Vaughan (Mich. 1920) 179 N. W. 553. 

The weight of authority is in accord with the instant case in holding that it 
is not within the jurisdiction of a court to pass on the constitutionality of a pro- 
posed law or constitutional amendment. Sto-te v. Roach (Mo. 1916) 190 S. W. 277; 
State v. Osborn (1914) 16 Ariz. 247, 143 Pac. 117; Pfeifer v. Graves (1913) 88 
Oh. St. 473, 104 N. E. 529. And the fact that a ministerial official raises the 
question as a defense for his non-action is held not to alter the case since the 
question is still abstract, involving no personal or property rights. State v. 
Osborn, supra; Pfeifer v. Graves, supra; cf. (1920) 20 Columbia Law Rev. 
912; (1913) 13 Columbia Law Rev. 551. But the courts are always loath to 
order the doing of a "vain thing". See State v. City of Hutchinson (1914) 93 
Kan. 405, 411, 144 Pac. 241; Maynard v. Board of Canvassers (1890) 84 Mich. 
228, 245, 47 N. W. 756. To order the submission of a proposed law to the electors 
when that law would be unconstitutional if passed is vain indeed, since the law 
of the land will not be changed thereby. Such an order, moreover, would be 
economically wasteful because the state would be subjected to great expense, and 
because further litigation might be brought to the already over-crowded courts. 
And so, some courts pass on the constitutionality of a proposed law, under cir- 
cumstances similar to those in the instant case, on the ground that the petition 
is "legally insufficient" if the law is in contravention to the federal or state constitu- 
tion. State v. Reno City Council (1913) 36 Nev. 334, 136 Pac. 110; Hodges v. 
Dowdy (1912) 104 Ark. 583, 149 S. W. 656; cf. Herbring v. Brown (1919) 92 
Ore. 176, 180 Pac. 328. This minority view seems in accord with the best in- 
terests of the state. But in the majority of states, this result can be reached 
only by legislation authorizing declaratory judgments. See (1921) 21 Columbia 
Law Rev. 168. 

Pardons — Commutation — Parole. — The plaintiff was convicted of rape, and was 
sentenced under the Indeterminate Sentence Law to serve the statutory term of 
from ten to twenty years in the state penitentiary. By statute one is not "eligible 
to parole . . . until he shall have served the minimum term of imprisonment 
provided by law for the crime for which he was so committed." Ky. Stat. 
(Carroll, 1915) § 3828. The governor commuted the plaintiff's sentence to from 
eight to twenty years. Although the plaintiff had served eight years and by 
his conduct was entitled to a parole upon serving the minimum term, his peti- 
tion for parole was refused. He thereupon brought mandamus against the 
members of the paroling board. Held, one judge dissenting, the commutation by 
the governor did not affect the length of the minimum term and, therefore, the 
plaintiff was not eligible to parole until he had served ten years. Alford v. 
Hines (Ky. 1920) 224 S. W. 752. 

The Kentucky Constitution, § 77 provides that the governor "shall have power 
to . . . commute sentences, grant reprieves and pardons." The power to 
pardon includes the lesser power to pardon conditionally. In re Kelly (1908) 
155 Cal. 39, 99 Pac. 368; State v. Home (1906) 52 Fla. 125, 42 So. 388. Neither 
the legislature nor the courts may interfere with the exercise of this power. 
Ex parte Crump (1913) 10 Okla. Crim. 133, 135 Pac. 428 (court) ; see Diehl v, 
Rodgers (1895) 169 Pa. St. 316, 323, 32 Atl. 424 (legislature). After commuta- 
tion, a sentence has the same legal consequences and the status of the prisoner 
is the same as though the sentence had originally been for the commuted term. 
State v. Wolfer (1914) 127 Minn. 102, 148 N. W. 896; cf. In re McMohon 
(1899) 125 N. C. 38, 34 S. E. 193. And so in the instant case the minimum term 
is the minimum as commuted. The fact that the statute does not authorize the 



